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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

AT TACOMA

THE UNITED STATES OF AMERICA, )
)

Plaintiff, )
)

v. )
)

PUGET SOUND ENERGY, INC. )
)

Defendant. )
)

Civil Action No.

COMPLAINT

The United States of America, by authority of the Attorney General of the United States,

and acting at the request of the United States Environmental Protection Agency ("EPA"), files

this complaint and alleges as follows:

NATURE OF THE ACTION

1. This is a civil action brought against Puget Sound Energy, Inc. ("PSE"or

"Defendant") pursuant to the Clean Water Act ("CWA"), 33 U.S.C. § 1251 et seq., seeking civil

penalties arising from a spill of 429 barrels, or 18,000 gallons, ofoil into or upon navigable

waters of the United States and/or adjoining shorelines.
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JURISDICTION, VENUE AND AUTHORITY

2. This Court has jurisdiction over the United States’ claims pursuant to 28 U.S.C.

§§ 1331, 1345 and 1355 and Sections 309(b) and 31 l(b)(7)(E) of the CWA, 33 U.S.C.

§§ 1139(b)and 1321(b)(7)(E).

3. Venue is proper in the Western District of Washington pursuant to 28 U.S.C.

§§ 1391 and 1395(a) and Section 31 l(b)(7)(E) of the CWA, 33 U.S.C. § 1321(b)(7)(E) because

it is the judicial district in which the oil discharge and resulting injuries occurred.

4. Authority to bring this action on behalf of the United States is vested in the

Department of Justice pursuant to 28 U.S.C. §§ 516 and 519, and 33 U.S.C. § 1366.

5. Pursuant to Section 309(b) of the CWA, 33 U.S.C. § 1319(b), notice of the

commencement of this action has been given to the State of Washington.

DEFENDANT

6.    Defendant PSE is a corporation which is incorporated in the State of Washington.

7.     PSE is a "person" within the meaning of Sections 301 (a) and 311 (a)(7) of the

CWA, 33 U.S.C. §§ 1311(a) and 1321(a)(7).

8. PSE owns and operates the Crystal Mountain Emergency Generation Facility

("Crystal Mountain Facility"), located near Greenwater, Pierce County, Washington, associated

with the oil discharge.

STATUTORY BACKGROUND

9. Section 301 (a) of the CWA, 33 U.S.C. § 1311 (a), and implementing

regulations, prohibit the discharge of pollutants into navigable waters of the United States by any

person, except as in compliance with other sections of the CWA.

10. The CWA defines the term "discharge of pollutants" to include "any addition of

any pollutant to navigable waters from any point source." 33 U.S.C. § 1362(12).
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11. Section 311 (b)(3) of the CWA, 33 U.S.C. § 1321 (b)(3), prohibits the discharge of

oil into or upon the navigable waters and adjoining shorelines of the United States in such

quantities as the President determines may be harmful to public health or welfare or the

environment of the United States.

12. The term "discharge" includes any "... spilling, leaking, pumping, pouring,

emitting, emptying, or dumping... "pursuant to Section 31 l(a)(2) of the CWA, 33 U.S.C.

§ 1321(a)(2).

13. Pursuant to Section 311 (b)(4) of the CWA, EPA has determined, acting through

its delegated authority under Executive Order No. 11735, 38 Fed. Reg. 21243 (Aug. 7, 1973),

that the quantities of oil that may be harmful to the public health or welfare or the environment

of the United States include discharges of oil that violate applicable water quality standards or

cause a film or sheen upon or discoloration of the surface of the water or adjoining shorelines or

cause a sludge or emulsion to be deposited beneath the surface of the water or upon adjoining

shorelines. 40 C.F.R. § 110.3.

14. Section 31 l(b)(7) of the CWA, 33 U.S.C. § 1321(b)(7), provides that:

(A) Discharge, generally
Any person who is the owner, operator, or person in charge of any vessel, onshore
facility, or offshore facility from which oil or a hazardous substance is discharged
in violation of [Section 311 (b)(3)], shall be subject to a civil penalty in an amount
up to $25,000 per day of violation or an amount up to $1,000 per barrel ofoil or
unit of reportable quantity of hazardous substances discharged.

Pursuant to the Federal Civil Penalties Inflation Adjustment Act of 1990 (28 U.S.C. § 2461 note;

Pub. L. 101-410), as amended by the Debt Collection Improvement Act of 1996 (31 U.S.C.

§ 3701 note; Pub. L. 104-134), and 40 C.F.R. § 19.4, the above amounts have been adjusted

upwards for inflation. For discharges occurring between January 30, 1997 and the present, the

per barrel amount has been increased to $1,100. The alternative per day of violation maximum

was increased to $27,500 per day for each violation occurring between January 30, 1997 and
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March 15, 2004, and to $32,500 per day for each violation occurring after March 15, 2004. 40

C.F.R. § 19.4.

15. Pursuant to Section 311 (b)(7)(D) of the CWA, 33 U.S.C. § 1321 (b)(7)(D), and the

Federal Civil Penalties Inflation Adjustment Act of 1990, 28 U.S.C. § 2461 note, as implemented

at 69 Fed. Reg. 7,121 (Feb. 13, 2004), the owner or operator of an onshore facility whose gross

negligence or wilful misconduct results in a violation of Section 31 l(b)(3) of the CWA, 33

U.S.C. § 1321(b)(3), shall be subject to a civil penalty of not less than $130,000 and not more

than $4,300 per barrel ofoil discharged..40 C.F.R. § 19.

16. Pursuant to Section 31 l(s) of the CWA, 33 U.S.C. § 1321(s), and Pub.L. 101-380

§ 4304, amounts received by the United States for actions under Section 311 shall be deposited

in the "Oil Spill Liability Trust Fund" established under 26 U.S.C. § 9509 to, inter alia, address

future discharges and substantial threats of discharges of oil.

GENERAL ALLEGATIONS

17. The Crystal Mountain Facility is an "onshore facility" within the meaning of

Section 31 l(a)(10) of the CWA, 33 U.S.C. § 1321(a)(10).

18. On or about November 3, 2006, an aboveground diesel fuel storage tank, part of

an emergency generator at PSE’s Crystal Mountain Facility, overflowed and discharged

approximately 429 barrels, or 18,000 gallons, of diesel fuel.

19. Diesel fuel is an "oil" within the meaning of Section 311 (a)(1) of the CWA, 33

U.S.C. § 1321 (a)(1) and a "pollutant" within the meaning of Section 502(6) of the CWA, 33

U.S.C. § 1362(6).

20.    Spill responders observed a sheen of diesel fuel on Silver Creek which is located

approximately 750 feet downgradient from the Crystal Mountain Facility.

21.    Silver Creek is a tributary of the White River and a "navigable water" within the

meaning of Section 502(7) of the CWA, 33 U.S.C. § 1362(7).
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22. The discharge ofoil was in a "quantity as may be harmful" within the meaning of

Section 31 l(b)(3) of the CWA, 33 U.S.C. § 3221(b)(3), and 40 C.F.R. § 110.3, because the

discharge was sufficient to and did cause a sheen or discoloration of the surface water or

adjoining shorelines.

23. The United States undertook a removal action in response to the discharge of oil

from the Crystal Mountain Facility into navigable waters and/or upon the adjoining shorelines.

24. The discharge of oil was not authorized by the CWA, or any other federal, state,

or local government law, regulation, or ordinance.

CLAIM FOR RELIEF

Civil Penalties under Section 311(b)(3) of the CWA

25. The allegations of the foregoing paragraphs are incorporated herein by reference.

26. PSE is liable, as the owner and operator of the Crystal Mountain Facility, for the

discharge of oil, alleged herein, into or upon navigable waters and adjoining shorelines of the

United States in such quantities as may be harmful to public health or welfare or the

environment, pursuant to Section 311 (b)(3) of the CWA, 33 U.S.C. § 1321 (b)(3).

27. Pursuant to Section 311 (b)(7)(A) of the CWA, 33 U.S.C. § 1321 (b)(7)(A), PSE is

liable for a civil penalty of up to $1,100 per barrel of oil discharged or up to $32,500 per day of

violation. To the extent that PSE’s discharge ofoil was the result of gross negligence or wilful

misconduct, PSE is liable for a civil penalty of not less than $130,000 and not more than $4,300

per barrel ofoil discharged. 33 U.S.C. § 1321(b)(7)(D).

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, the United States of America, respectfully requests that the

Court:

1. Award civil penalties of up to $1,100 per barrel ofoil discharged or up to $32,500

per day of violation, or to the extent that PSE’s discharge of oil was the result of gross
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or wilful misconduct, up to $4,300 per barrel of oil discharged, in violation of Section 311(b)(3)

of the CWA, 33 U.S.C. § 1321(b)(3);

2.    Award the United States its costs of this action; and

3. Award such other and further relief as the Court deems appropriate.

DATED this 1 lth day of April, 2008

Deputy Section Chief

Trial Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice
P.O. Box 7611, Ben Franklin Station
Washington, D.C. 20044-7611
Telephone: (202) 514-5270
Facsimile: (202) 514-4180
E-mail: erika.zimmerman@usdoj .gov

JEFFREY C. SULLIVAN
United States Attorney

BRIAN C. KIPNIS
Assistant United States Attorney
5220 United States Courthouse
700 Stewart Street
Seattle, WA 98101-1271
Telephone: (206) 553-7970
Fax: (206) 553-4073
E-mail: brian.kipnis@usdoj .gov
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OF COUNSEL:

STEPHANIE MAIRS
Assistant Regional Counsel
U.S. Environmental Protection Agency, Region 10
1200 Sixth Avenue
Seattle, Washington 98101
(206) 553- 7359
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